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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Wlliam R Millins, issued
on Qctober 2, 1990, followi ng an evidentiary hearing.' The |aw
j udge di sm ssed an order of the Adm nistrator suspending

respondents' airline transport pilot certificates for 30 days for

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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violations of 14 C.F.R 91.75 (a) and (b).%? W deny the appeal .

Respondents were operating Continental Flight 147H from
Houston Intercontinental Airport to Los Angel es on January 7,
1989. On departure from Houston, the aircraft deviated from ATC
altitude instructions.* Respondents clained, and the |aw judge
found, that the deviation should be excused because they
reasonably believed they were cleared to 15,000 feet. The
question before us is whether this claimand the | aw judge's
finding is supported by the evidence. W find that, in these

particul ar and unique circunstances, it is.”

’Respondent Frohmuth, the first officer on the aircraft, was
charged only wwth violating 8 91. 75(b). Respondent Dworak, the
pilot-in-command, was charged wth both violations. These rules
provi ded as foll ows:

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromt hat

cl earance, except in an energency, unless an anended

cl earance i s obtained.

(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

3Sonmetimes the aircraft is referred to as 147 Heavy.
Al though the transcript of the tower tape refers to the flight as
"flight 147H" such a call sign incorrectly siggests "147 Hotel ."
It should nore appropriately have been referred to as "flight
147 Heavy," reflecting the required radio call sign suffix for
aircraft capable of takeoff weights of 300,000 pounds or nore.

“As discussed in nore detail below, Flight 147H was cl eared
to 5,000 feet. Another Continental Flight, 759, was cleared to
15,000 feet. Respondents believed that the clearance issued to
Flight 759 was directed to them The deviation was corrected at
approxi mately 7,000 feet (see Exhibit A-3).

*Contrary to respondents' suggestion in reply, answering
this question does not involve issues of witness credibility
typically within the province of the |law judge. The issue is not
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A review of the tower transcript (Exhibit A-2) is critical
to any conclusions in this case. A key excerpt fromthe tape is
repr oduced bel ow.
TI ME SPEAKER TEXT

1551: 43 ATC Ok Continental one forty-seven
heavy Houston departure radar
contact clinb and maintain
five thousand

1551: 47 147H Fi ve thousand Conti nental one
forty-seven heavy

1552: 22 ATC Continental one forty-seven
heavy in your turn traffic is
at eleven to twelve o' cl ock
and eight mles six thousand
feet northeastbound a uh E one

twenty

1552: 31 147H Ok we're still in the clouds
we're | ooking for him

1552: 34 ATC K Continental seven fifty-nine
mai ntai n one five thousand
[ 15, 000]

[ short squeal on tape; could be heard by ATC but not by 147H]

1552: 41 147H [. . . .l Tops are four

t housand
(..continued)
whet her respondents' version of events is truthful or whether
they believe it to be; the issue is whether their actions were
reasonable in the circunstances. Findings of fact underlying
t hat anal ysis are susceptible of de novo review. Adm nistrator
v. Wl f, NISB Order EA-3450 (1991) (Board nmay reverse the initial
decision and affirmthe Adm nistrator's order on concludi ng that
the I aw judge's factual findings could not be reconciled with the
evidence); Admnistrator v. Schneider, 1 NTSB 1550 (1972) (in
maki ng factual findings, the Board is not bound by the exam ner's
findi ngs).

®The unrebutted evidence indicates that, prior to this
statenent, and during the tape's squeal, respondents had
acknow edged the clearance to 15,000 feet that was given to
Continental Flight 759 at 1552:34. At the point full audibility
returned, respondents were providing ATC with cloud/visibility



1552: 42 ATC Tops are four thousand thank
you

1552: 55 759 Confirm Continental seven
fifty-nine up to fifteen
t housand

1552: 58 ATC Conti nental seven fifty-nine
yes sir maintain one five
t housand

The | aw judge concluded that ATC s different statenents
intended to be directed to Flights 147H and 759 (at 1552:34) were
not clearly separated and that it was reasonable for respondents
to believe, given the context of the transm ssions (especially
respondents' attested acknow edgnment of the clearance and | ack of
di spute of it by ATC), that the 15, 000-foot clearance was for
them He supported his conclusion with a finding that, because
Flight 759 asked for confirmation of the clearance rather than
si nply acknowl edging it, the clearance process nust have been
conf usi ng.

We believe that the adm nistrative | aw judge has reached the
appropriate answer because we believe that (1) the actions of the
controller were probably instrumental in initiating the
m shearing by the crew of 147H, (2) the crew, al beit having
m sheard a cl earance, followed prudent procedure in giving a
conpl ete readback of the clearance it believed to have been
directed to them at which point (3) only the controller was in a
position to suspect that a m sreadi ng had occurred, but instead
of seeking confirmation, the controller acknow edged only a

(..continued)
i nf ormati on.
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partial transm ssion. W do not by any neans intend that our
decision here affirmng the |law judge be read to mnimze the
i nportance of careful attention to tower transm ssions, or to
suggest that pilots will, as a general rule, not be held
account abl e when they m stakenly believe that a particul ar
cl earance has been given them Nevert hel ess, airnmen cannot be
held to a strict liability standard for ATC devi ati ons when their
m st aken behavior is apparently induced and then ratified by
ATC s actions.

VWhile the adm nistrative |aw judge's opinion is not a nodel
of clarity, it seens certain that he believed that the controller
coul d have prevented any m sunderstandi ng by separating her
acknow edgnent at 1552:34 of a transm ssion fromthe crew of 147H
fromher followng clearance to flight 759. From our perspective
that is the clearly proper course, whether acconplished by a
di scerni bl e pause or the use of instructive term nol ogy such as
the term"break.” Failing to separate the discussion either by
words or a pause was an invitation to error by a flight crew’
Second, the adm nistrative | aw judge was aware that the crew of
147H coul d not hear the squeal that bl ocked the sinultaneous
transm ssion fromthe two aircraft. Hence he could concl ude that
the crew of Flight 147H reasonably assuned that ATC had heard
their confirmation of the 15, 000-foot clearance and that, because

ATC did not disagree, instead saying thank you to the weat her

It would be useful, we think, if the neaning and use of the
term"break" were included in the Air Traffic Controller's Manual
and the Airman's I nformati on Manual .
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report, respondents had no reason to question their assunption.

We cannot take issue with these conclusions. The crew of
147H made a m stake in mshearing a clearance, but thereafter
foll owed a procedure which should have brought that m stake to
their attention. They read back the full clearance and received
no di sagreenment from ATC. In fact they appeared to receive
confirmation. On the other hand, the controller heard a squeal
and acknow edged the fact that this resulted fromtwo
si mul t aneous transm ssions, only a part of which she heard. And,
despite receiving no i medi ate response fromFlight 759 to the
cl earance, she did nothing to clarify the situation. Both
factors should have alerted her to a problem Good practice
woul d have been to say immediately that a transm ssion she
recei ved was "stepped on" to alert everyone who had j ust
transmtted that they may not have been heard, and then to repeat
the instruction to Flight 759 and receive an acknow edgenent from
it.

We have said that "it is the pilot's responsibility to be

absolutely sure to conply with ATC instructions.” Adm ni strator

v. Berg, NISB Order EA-3564 (1992), slip op. at 2, 5 (violation
of 8§ 91.75(b) established when pilot m stakenly believed

cl earance issued to another aircraft applied to him. That being
so, it is also true that conpliance with ATC cl earances is
initiated best by a full readback of course and altitude

cl earances, as the readback is intended to insure that conpliance

with the instructions is based on an accurate understanding. The
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course deviation here was not intentional, careless, or the
result of a lack of professionalism See discussion in

Adm ni strator v. Dunkel, 2 NISB 2250, 2254 (1976) ("It is the

knowi ng nature of the violation which not only carries with it
t he reckl ess nature of the operation but which requires the

inposition of a disciplinary sanction."). See al so Adm nistrator

v. Snead, 2 NTSB 262 (1973), and cases cited there (violation
shoul d not be found when ATC invol venent was the initiating
factor).

In this context, we cannot find that respondents failed to

exercise the degree of care required of them Adm nistrator v.

Nel son & Keegan, 2 NTSB 1900 (1975), does not require a contrary

finding. "The initiating and principal cause of the deviation
cannot be laid sufficiently to respondents’ |ack of care to

warrant uphol ding the Administrator's order."?

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator's appeal is denied; and
2. The initial decision dismssing the Adm nistrator's order is
af firnmed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

8Accord Administrator v. Holstein, NTSB Order EA-2782
(1988). There, the conplaint was di sm ssed because the
controller's use of |anguage allowed two aircraft reason to
believe a clearance applied for both.




